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COMMONS AND RIGHTS OF WAY COMMITTEE 
21 MARCH 2016 

AGENDA ITEM:  3

APPLICATION FOR A DEFINITIVE MAP MODIFICATION ORDER FOR AN 
ADDITIONAL LENGTH OF PUBLIC FOOTPATH

THE ALLEY, BROCKHAMPTON, PARISH OF SEVENHAMPTON

REPORT OF THE COMMISSIONING DIRECTOR 
FOR COMMUNITIES & INFRASTRUCTURE 

1.    PURPOSE OF REPORT

To consider the following application:

Nature of Application: Additional footpath 
Parish: Sevenhampton  
Name of Applicant: Leslie Agius   
Date of Application: 16 June 2015 

2.    RECOMMENDATION

That an order be made to add a length of public footpath, as claimed 

3.    RESOURCE IMPLICATIONS

Cost of advertising Order in the local press, which has to be done twice, is 
approximately £500 per notice.
In addition, the County Council is responsible for meeting the costs of any Public 
Inquiry associated with the application.
If the application were successful, the path would become maintainable at the 
public expense.

4.    SUSTAINABILITY & EQUALITY IMPLICATIONS

No sustainability or equality implications have been identified. 

5. STATUTORY AUTHORITY

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 
for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53 [3] [b] or [c].  The County Council is obliged to determine any such 
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application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act.

6.   DEPARTMENTAL CONTACT

Andrew Houldey, Asset Data Officer (PROW Definitive Map), Definitive Map Unit, 
Highway Records, Asset Data Team.  Telephone Gloucester (01452) 328984
E-mail: andrew.houldey@gloucestershire.gov.uk 

REPORT

7. DESCRIPTION OF PATH

7.1 A location map at scale 1: 10,000 is attached (numbered 3A) showing the position 
of the claimed path at Brockhampton in the parish of Sevenhampton.  The claimed 
path is approximately 5¼ miles east of the town of Cheltenham.  The area of 
interest is within Ordnance Survey Grid Square SP 0322.

7.2 A large-scale map showing the whole of the claimed route at 1: 1,250 scale is 
attached (numbered 3B).  This map shows the claimed path by a broken black line 
between points A, B, C and D.  The claimed path runs firstly west from Bakers 
Wood Road (county maintained road number 40607) at point A and then south to 
join road number 3/101 at point D (road from Park Lane to the Quarry).  The total 
length of the claimed route is approximately 200 metres. 

7.3 The claimed route was inspected on both 22 April 2014 and 7 October 2015.  The 
first section of the claimed route runs west from point A, between East Lodge and 
the Rhodes Memorial Hall.  This section is bounded by stone walls on both sides, 
tarmaced and is used as a vehicular access to Sunnyside and Spring Cottage.  
The way is 5.5 metres wide at point A, narrowing to 2.8 metres by Sunnyside and 
then widening to 3.6 metres at point B, north-east of Spring Cottage.  

7.4 At point B is a wooden five bar gate, at the entrance to Spring Cottage.  On the 
gate is a small sign that says “Spring Cottage”.  When the path was inspected on 
22 April 2014 this gate was left open, but on 7 October 2015 the gate was closed 
and locked.  The lock is electronically controlled, and access is through a keypad, 
which allows the gate to be opened fully with the permission of the owners of 
Spring Cottage.  On the gatepost is a small sign that says “Pedestrian Access” 
with an arrow pointing to a button that can be pressed.  The button is on the side 
of the gate post facing the wall and is not easily accessible.  Pushing the button 
opens the gate only partially, sufficient for a pedestrian to pass.   

7.5 The claimed route continues west over a tarmacked surface towards the garage at 
Spring Cottage.  The width of the path outside Spring Cottage is approximately 4 
metres.  At the south-west corner of the garage across to the low stone wall on the 
west, the route is 3.9m wide. After the garage there is a low stone wall on the 
eastern side of the claimed route which forms the boundary of the land at Spring 
Cottage.
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7.6 The southern continuation of the claimed path has a maintained grass surface, 
and has the appearance of forming part of the garden of Spring Cottage.  The 
section between these stone walls is the narrowest part of the claimed route and 
leads to a closed, but openable, hand gate at point C.  The path is approximately 
1.8 metres in width close to the hand gate.  

7.7 The claimed route continues south to join the road at point D, by Court Cottage.  
South of the hand gate the route opens up in width.  This section is used as a 
vehicular access to the nearby cottages and stables and is also used to park 
motor vehicles.  After a grass parking area, the surface turns to rough tarmac, with 
distinct stone wall boundaries on either side.  The southern entrance to the 
claimed route at point D is 4.2 metres in width.  

8. BACKGROUND

8.1 The Land Registry entries for the properties adjoining the claimed way specifically 
exclude the claimed way, which is shown outside of property boundaries.  The 
claimed way is used from both points A and D to give access to residential 
properties, but it is not sufficiently wide to be used as a thoroughfare for vehicles, 
and narrows to 1.8 metres close to point C.  It should be noted that despite fitting a 
gate with an electronic security mechanism at point B and the claimed route 
having the appearance of forming part of the garden of Spring Cottage it is not 
included within their land title.  

8.2 The route has long been used and is known as ‘The Alley’ to local people and it is 
contended that “it was originally the main way through the village”.  The route gave 
access to a spring at the rear of Spring Cottage, which was the water supply for 
many of the inhabitants of the village.  This spring or well is marked on older 
Ordnance Survey maps. 

8.3 The path is said by those giving evidence of use to have been obstructed c.2013 
by Nick Barrett, an adjacent landowner, who lives at Brockhampton Park.  
Alongside the hand gate on the north-south section of the path (point C), a bush 
tree was allowed to overgrow and encroach across the gate.  As this section of the 
path is narrow and confined by walls, this effectively blocked access to the path.  
The hand gate was at that time still open, but subsequently the gate was locked.  
The padlock was removed after a few days and the bush cut back by a path user.  

8.4 The five bar gate across the path at Spring Cottage is said to have been erected to 
keep the dogs in rather than to prevent people using the claimed route.  The 
electronic mechanism controlling access through the gate was installed in 2015.  

9. APPLICATION 

9.1 An application dated 12 June 2015 was made by Leslie Agius of Grange Farm, 
Brockhampton, Cheltenham, Gloucestershire, GL54 5XQ for an additional footpath 
(shown on map...). The application was received on 16 June 2015.
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9.2 Notice was served by the applicant on the following adjacent landowners: Nicolas 
Barrett, Brockhampton Court, Brockhampton, Cheltenham, Gloucestershire, GL54 
5XG; Matthew Cain, East Lodge, Brockhampton, Cheltenham, Gloucestershire, 
GL54 5XH; Graham Marchand, Spring Cottage, Brockhampton, Cheltenham, 
Gloucestershire, GL54 5XH; R J Rome, Sunnyside, Brockhampton, Cheltenham, 
Gloucestershire, GL54 5XH and the chairman of the Rhodes Memorial Trustees, 
c/o Hillview, Sevenhampton, Cheltenham, Gloucestershire, GL54 53L.

9.3 A total of 27 public path evidence forms, completed by 27 named individuals, were 
submitted in support of the application. A summary of these evidence forms is 
provided at appendix 3C.  A bar chart showing length of usage is at appendix 3D. 

9.4 The applicant supplied the following documents with his application:
(a) Three photographs showing the double gate and one of the smaller gate 

referred to in a number of the evidence forms;
(b) A letter from Mrs Jenny Redston who lived in Brockhampton Court from 1971 

to 1982 and in Court Cottage for 12-18 months thereafter;
(c) Copies of three maps dated 1818 [Inclosure Map]; 1884 [OS 25” to 1 mile 

map] and 1902 [OS 25” map]
(d) An extract from a village document written in 2011 by two sisters which 

anecdotally recalls their childhood memories of the village from 1900 to 1950 
and which specifically refers to the Alley. 

9.5 The above documents are described in greater detail in section 11 (Documentary 
Evidence). 

10. LANDOWNERS’ EVIDENCE 

10.1 Matthew Cain, East Lodge, Brockhampton  
Matthew Cain phoned on 7 September 2015 to state that he had no objection to 
“the alley” footpath application in Brockhampton.

10.2 Graham & Pam Marchand, Spring Cottage, Brockhampton 
Mr Marchand wrote on 5 October 2015: “Thank you for advising us of the 
application to add a public footpath…and for inviting my comments which are as 
follows:
(a) The route in question is unregistered land.  It serves principally (see attached 

map) between points A and B as vehicular access to Spring Cottage as well 
as to Sunnyside and Rhodes Memorial Hall car park.  Similarly between 
points C and D it provides vehicular access to Brockhampton Court.  There is 
no through vehicular access between points B and D.  There is no other 
vehicular access to these properties and it is important therefore, irrespective 
of any other consideration, that this vehicular access is retained.

(b) That the route is used very occasionally by others has, in the interests of 
good neighbourliness, never been questioned.  The applicant is, however, 
disingenuous in exaggerating the frequency of this use by ‘double counting’ 
witnesses from the same family, soliciting witnesses who no longer live in the 
vicinity and those who refer to historical use (e.g. “in the 1920s / 1930s” and 
“when younger”.  A number of witnesses also state the purpose of their use 
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as visiting former occupants of Sunnyside and Spring Cottage which was to 
use it simply as an access to these properties and not as a public right of 
way.  My own experience currently and during the 12 years of my occupation 
is that use, other than for access, is rare.

(c) Issue seems to be given to the width of the route which is some 3 metres 
maximum at point A and 1.5 minimum at the small gate near point D.  The 
application is for a ‘footpath’ and I would be interested to know how this 
footpath is defined when it is shared with a vehicular way of insufficient width 
to separate one from the other”. 

Mr Marchand further queried as to who would be responsible for the path’s 
maintenance. 

11. DOCUMENTARY EVIDENCE

11.1 Sevenhampton Inclosure Award & Map, 1818 (Q/RI/123) (appendix 3E)
Official map with award.  Area inclosed: 3300 acres (including old inclosures). 
'Open and Common Fields, Meadows, Downs, pastures and other Commonable 
and Waste Lands'.  Map, of the whole parish, gives names of farms, note of lands 
on which payment of the vicar's stipend is charged, in lieu of tithes; acreages. 
Schedule of owners, field-names; acreages; map references.  Scale: 10 inches to 
1 mile.  
Award: 1818 (copy, original enrolled 1820), cites Act of 54 Geo.III; allotments in 
lieu of all tithes; land charged with annual payment to vicar a s part of stipend; 
money payment in lieu of tithes of small landholders to be applied to expenses of 
inclosure; names of owners; acreages; abuttals; map references; names of some 
open fields and furlongs, and old inclosures; clauses forbidding building on 
allotments made for watering cattle (two allotments in Sevenhampton and one in 
the hamlet of Brockhampton); exchange of old inclosures.

Claimed route shown on map by full lines, coloured sienna (in common with known 
roads) and not numbered (so not included in the schedule).  

11.2 Tithe Map and Apportionment 
None known for Sevenhampton 

11.3 Ordnance Survey 1” to 1 mile map (published 1830) and survey (1811) 
(appendix 3F)
Claimed route is shown marked by two full lines, in common with other routes of 
lesser status.  No boundary features are shown crossing the way or at either end. 

11.4 Ordnance Survey 25" to 1 mile, 1880s edition, sheet no Glos 27.7 (appendix 
3G)
Claimed route is shown by two full lines and open to the road at each end.  No 
boundary features are shown crossing the way.  It is given the plot number 219.  
The coloured edition of the map shows the way as uncoloured; the roads which it 
joins at either end are coloured sienna.

11.5 Ordnance Survey 25” to 1 mile, 1903 edition, sheet no. Glos 27.7 (appendix 
3H)



6

Claimed route shown by two full lines and open to the road at each end.  No 
boundary features are shown crossing the path.  The plot number is given as 220, 
and it is described as 0.199 acres in extent.   

11.6 Ordnance Survey 25" to 1 mile, 1922 edition, sheet no Glos 27.7 (appendix 
3I)
Claimed route shown by full lines, open throughout and at each end.  Status is not 
defined. 

11.7 Ordnance Survey 1: 2,500 National Grid SP 0322 (1978) (appendix 3J)  
Claimed route shown by two full lines, open to the road at each end, and with no 
boundary features running across the route.  Verges are shown on the west-east 
section of the route.  An open access is shown to the buildings marked “Poultry 
Houses” between points C and D.

11.7 Bryant Map of Gloucestershire, 1824
Claimed route is shown marked by full lines and coloured white, which Bryant’s 
key suggests should be viewed as a “lane or bridleway”

11.8 Inland Revenue, maps compiled under the Finance Act, 1910, based on 
Ordnance Survey 25": 1 mile, 1902 edition, marked up by Inland Revenue c. 
1915, and reference books or files (D2428/2/132) (appendix 3K)
Map sheet D2428/3/27/7 isn’t held at Gloucestershire Archives.  The final 
valuation plan is held at the National Archives.  This shows the whole of the 
claimed route as being uncoloured and outside hereditament boundaries. 

11.9 Maps deposited with County Planning Officer under Rights of Way Act, 1932 
S1, 3 (CP/D)
Nothing relevant.

11.10 Parish Council file, Rights of Way Act, 1932
P285a/PC1/1 – Parish Council minute book, 1894 – 1952 (1 volume).  Not 
checked.

11.11 Duplicate copies of tithe or inclosure awards
D1388/Box C part 1 – Unofficial copy of inclosure map
PC1812/197 – Modern black and white hand drawing of inclosure map

11.12 Private estate maps
Plans of Brockhampton and Oxley Farms, n.d. (c.1830) (D1388/Box 122) 
Checked, not relevant
Brockhampton Park Estate, Sale Particulars, 1934 (appendix 3L) 
Sale particulars, for sale by auction 26 July 1934.  Plan number 2 shows claimed 
route by two full lines and open at each end.  Estate includes properties to the 
south and east of the claimed path and Brockhampton Court (to the west).  The 
claimed way is shown outside of the boundaries of the adjacent properties.  Base 
map seems to be based on 1922 Ordnance Survey large scale plan. 
Sale particulars of Brockhampton Court, 1962 (D4858/2/3/1962/2) 
Claimed route shown by full lines.  Not otherwise relevant.
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11.13 Footpath or highway diversion orders deposited with Clerk of the Peace 
(Q/SRh)
Q/SRh/1817D – Checked, area not shown in detail
Q/SR/1815C – not checked

11.14 Plans of public schemes deposited with Clerk of Peace (Q/RUm)
Q/RUm/54 – not relevant
Q/RUm/130 – Checked.  Brockhampton not shown in detail.

11.15 District Council Clerk's correspondence
DA31/132/6 – Clerk’s general footpaths correspondence, 1952 – 64. 
DA31/132/17 – Clerk’s general footpaths correspondence, 1968 – 73.
Both checked, not relevant. 

11.16 County Council Solicitor's correspondence
K596/27/5 – Checked, not relevant.

11.17 County Surveyor: papers relating to survey of footpaths under National 
Parks and Access to Countryside Act, 1949 (K687)
K687/1/10 – Original submission.  Route not claimed
K687/3/15 – Provisional map.  Route not claimed.

11.18 Tony Drake archive (Ramblers’ Association) (D12676)
D12676/2/1/1 – Only file concerning Sevenhampton.  Checked – not relevant.

11.19 Brockhampton 1900-1950 by Val Smith and Gill Lanfear (née Combe) 
The [claimed] route is referred to as ‘The Alley’ and ‘Round the Alley’ in the 
extract. Brockhampton Park estate was purchased by Col Fairfax Rhodes in 1900.  
The estate included all of Charlton Abbots and the entire hall end of the village.  
He knocked down cottages that lined the left side of the alley, and built in its place 
‘Sunnyside’ cottage and the village hall (Rhodes Memorial Hall). (page 1)

‘Round the Alley’ is mentioned “as the right of way round to the village hall” (page 
6) was originally the main road through the village.  There was a spring there (now 
with a three-bay garage built over it) where locals fetched their buckets of water 
daily- hence ‘Spring Cottage’), the house was the Park Carpenter’s house and 
workplace. (page 6)

Back up to the top end of the alley what is now called ‘East Lodge’ was the 
Keepers house.  He looked after the shooting dogs for the Rhodes family. (page 6)

12.  CONSULTATIONS 

12.1 Sevenhampton Parish Council 
Diana Cook, Clerk to Sevenhampton Parish Council, replied by letter dated 28 
September 2015:  “…The Council fully supports the application.  To the personal 
knowledge of individual members of the Council, the Route has always been 
regarded in the village as a public right of way and has been so since time 
immemorial.  Indeed prior to the introduction of a piped water supply in the village, 
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it was necessarily used by some of the villagers for access to the spring and well 
at the rear of Spring Cottage which provided the water supply for much of the 
village.

It is only in the past few years when adjoining landowners have sought to restrict 
access to the Route that the Council became aware that the Route had not been 
recognised as a public right of way when the Definitive Map had first been 
compiled. 

All the land adjoining the Route originally formed part of the Brockhampton Park 
Estate until the same was broken up and sold off in numerous lots at auction in 
1934.  The enclosed copy of a plan taken from the auction particulars clearly 
shows the Route, no part of which was included in any of the parcels of land to be 
sold off.  The pattern of ownership is reflected in the current Land Registry title 
plan, a copy of which is also enclosed, which shows that no part of the Route is 
within the registered titles of any of the adjoining properties.

The Council would be happy to provide any additional information which might be 
required by the County Council’s Commons and Rights of Way Committee when it 
considers the proposed application and looks forward to receiving the 
determination in due course.” 

12.2 Cotswold District Council
Sophia Price, Heritage & Design Manager, replied on 18 September 2015, replied: 
I refer to your consultation…and confirm that this Authority has no comments to 
make on the proposal.”    

12.3 County Councillor
Councillor Paul Hodgkinson was consulted on 1 September 2015; no response 
has been received.

12.4 Ramblers’ Association
Steve Day, Mid Gloucestershire Area Footpath Secretary of the Ramblers’ 
Association was consulted on 1 September 2015; no response has been received. 

12.5 Open Spaces Society 
Gerry Stewart, Open Spaces Society Local Correspondent, was consulted on 1 
September 2015; no response was received. 

13. APPLICANT 

The applicant, Mr Agius, wrote on 14 December 2015:  “I have no comments to 
make on Mr Marchand’s letter of 5 October [2015] because…much of what he 
says is not legally relevant.  I was aware of the probable support of the Parish 
Council before I submitted the application and I find it reassuring that Mr Matthew 
Cain has raised no objection bearing in mind that he is an owner of one of the 
adjoining properties.
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As a general comment I would like to emphasise that the prima facie reason for 
the application is to protect the pedestrian access created by common public 
usage over many years from being illegally annexed and to legally secure that 
right of access for future generations of villagers.

It is not intended to restrict the established rights of adjoining landowners to enjoy 
vehicular access to their properties.” 

14.   OTHER OBSERVATIONS 

14.1 Letter from Jenny Redston, dated 4th May 2015:
Jenny Redston wrote on 4 May 2015:  She stated that she lived at Brockhampton 
Court with her parents between 1971 and 1982, then at Court Cottage for the next 
12 to 18 months.  During that time the route in question was always considered to 
be a public footpath with access at either end.

14.2 Gill Lanfear, The Old Cowshed, Brockhampton 
Mrs Lanfear added the following comments to her public path evidence form, 
dated 24 March 2015:
“As a child born in Brockhampton at ‘The Old Brewery’, with my Dad always a 
member of the Parish Council and Village Hall (frequently the Chairman) we were 
always encouraged to take an interest in all village affairs.  We youngsters spent 
most of the time outside and were very often walking round the alley from Village 
Hall to the Court End, down the road, over the stile into the ‘cowground’ and 
home- simple harmless village fun.  It was always a right of way open to everyone, 
and is reputed to be the original road through the village, before tarmac roads 
came along.  I always walked the dog that way, met people and had a chat, and 
still walk round occasionally for old-times’ sake- and to see how things look now.  
It is different now that it is gated as I feel we have rather been excluded but it is 
still a favourite occasional walk, and there is a notice on the big gate notifying us 
that it is a way through”. 

14.3 Mrs Anne E Jackson, The Orchard House, Brockhampton 
Mrs Jackson made the following comments in addition to those contained within 
her public path evidence form, dated 31 March 2015:
“My parents lived at Manor Farm Sevenhampton, so I was brought up in the 
villages and always kept in touch, until my husband and I took over Manor Farm in 
1968.  My parents retired and moved to Spring Cottage in 1968 and lived there 
until mother died in 2003.  During those 35 years they and their long-standing 
neighbours at Sunnyside were always clear that the path (locally known as ‘The 
Alley’) could be used by all, and it was.  

When Brockhampton Park was a private residence (now in 22 flats and a number 
of privately owned cottages) the estate owned several houses in the village 
including Spring Cottage, where the estate carpenter worked in the barn, East 
Lodge and the Dower House.  The path must have been their route to work, but as 
the houses were sold off one by one I think the path was overlooked.
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When we sold Spring Cottage in 2003 our solicitor found that the path was not 
registered in any way but known to have been used ‘for a number of years’ by 
‘locals’.  The buyer of Spring Cottage was made aware of this fact.  There were old 
sheds at Spring Cottage from the spring to the yard entrance, this defined the path 
as shown on your plan.  The current owner has had the sheds removed, built his 
garages over the spring and incorporated part of the path into his garden area.  
The path, formerly a rough track, is now paved at each end, south end by the 
owner of the Court as far as his stable yard, and east end mainly by the owners of 
Spring Cottage and Sunnyside, to improve vehicle access”. 

15.   LEGAL COMMENTS AND CONCLUSIONS

15.1 Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 relates to the 
discovery by the Authority of evidence that shows that a right of way that is not 
shown on the map and statement subsists, or is reasonably alleged to subsist, 
over land in the area to which the map relates.  

15.2 Section 31(1) of the Highways Act 1980 states that where a way over any land, 
other than a way of such character that use of it by the public could not give rise at 
common law to any presumption of dedication, has been actually enjoyed by the 
public as of right and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate it.  

15.3 Section 31(2) states that the period of 20 years in sub-section (1) is to be 
calculated retrospectively from the date when the right of the public is brought into 
question whether by a notice or otherwise.  The twenty years usage must 
furthermore be “without interruption” and the requirements of Section 31 will not be 
met if “there is sufficient evidence that there was no intention during that period to 
dedicate it”. 

15.4 Before making an order, the surveying authority must be satisfied that the 
evidence discovered by the Council, when considered with all other relevant 
evidence available, shows that, on the balance of probabilities, the Definitive Map 
and Statement require modification because a right of way which is not shown on 
the Map and Statement subsists, or is reasonably alleged to subsist.  

15.5 Section 31(9) of the Highways Act 1980 says that nothing in this section operates 
to prevent the dedication of a way as a highway being presumed on proof of user 
for any less period than 20 years.  If there is no presumption of dedication under 
Section 31 of the 1980 Act, then we will also consider whether the evidence is 
such as to establish, again on a balance of probabilities, dedication at Common 
Law.  

15.6 We need to consider whether there has been a full 20 years use by the public of 
section A to D and, in order to do this, we have to ascertain whether there has 
been an overt act on the part of the landowner to bring it home to users that their 
right is being challenged. The 20 years use, for the purposes of Section 31, is to 
be dated retrospectively from this date of challenge (s.31(2)). 
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15.7 There is no fixed method by which the public’s right is brought into question, 
though one (the erection of a notice) is expressly referred to in Section 31(3). The 
House of Lords in R (on the application of Godmanchester and Drain) v SSEFRA 
[2007] is the most recent case addressing the meaning of s.31(2) as to what act or 
acts constitute “bringing into question”.  Godmanchester endorses earlier 
judgments in this regard.  

15.8 The words “or otherwise” in Section 31(2) leave the matter at large. In R v SSETR 
ex parte Dorset County Council (1999) Dyson J stated that the challenge had to be 
communicated to the user and that the test to be applied is that set out by Lord 
Denning in Fairey v Southampton CC (1956). Denning said “In order for the right 
of the public to have been brought into question, the landowner must challenge it 
by some means sufficient to bring it home to the public that he is challenging their 
right to use the way, so that they may be apprised of the challenge and have a 
reasonable opportunity of meeting it”. 

15.9 The methods by which the public’s right to use the way might be brought into 
question could include: the locking of a gate; putting up a notice denying the 
existence of a right of way; seeking a declaration that there is no highway over the 
land in question or physically preventing a walker from proceeding along a path. 
Whatever means are employed, it should be sufficient “to make it likely that some 
of the users are made aware that the owner has challenged their right to use the 
way as a highway... The persons to whom the challenge has to be brought home 
are the users of the way”. (Lord Dyson in R v Secretary of State for the 
Environment, Transport and the Regions ex parte Dorset CC (1999).

15.10 It is not necessary for it to be the landowner who brings into question the right of 
the public to use the way. The date of calling into question is simply the date 
when, as the result of some action, the public’s entitlement to use the way was put 
in issue. There are no words in Section 31(2) of the 1980 Highways Act confining 
this action to be by or on behalf of the landowner. It simply sets the date from “... 
when the right of the public to use the way is brought into question”. This view is 
confirmed by Applegarth v Secretary of State for the Environment, Transport and 
the Regions (2001) in which it was stated that anybody with an interest could bring 
into question the right of people to use the path and this needn’t necessarily be the 
landowner. The burden lies on whoever needs to rebut the presumption to show 
that the owner of the path had not intended to dedicate the path as a public 
highway. Whilst in practical terms, the bringing into question will be by or on behalf 
of the landowner, it does not have to be so. 

15.11 There are several possible events that could be considered to be an action that 
brought the right of the public to use the path into question.  In 2013 the hedge 
was allowed to overgrow the path at its narrowest point, close to the hand gate at 
point C, which had the effect of making the path difficult to use, and this was 
followed up by the locking of the hand gate by an adjacent landowner.  An 
unknown path user cleared the obstruction and removed the lock within days of 
the gate being locked.  
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15.12 At Spring Cottage, a series of actions have been taken which have had the effect 
of making the path look private.  These have included the grassing over and then 
mowing of the surface to make it look like part of the lawn, the erection of a five 
bar gate across the way, with a sign saying “Spring Cottage” and then in 2015 the 
installation of an electronic opening mechanism which means that this gate does 
not open to its full extent hence hindering the public from using the full width of the 
highway and has the psychological effect of deterring potential users of the way. 

15.13 Herrick v Kidner [2010] EWHC 269 (Admin); [2010] PTSR 1804 was concerned 
with the erection of a structure erected across a public footpath which featured iron 
gates that were electronically controlled.  Cranston J upheld the decision of the 
Crown Court to order the taking of steps to remove all such parts of the structure 
as impinged on the highway, notwithstanding that there was ample room for 
people to walk between the pillars if the gates were kept open, on the basis that 
any structure which prevented the public from using and enjoying the whole of a 
highway “significantly interfered with the exercise of public rights of way over that 
way” for the purposes of the legislation.  He held that the court should allow for the 
psychological effect of the placing across a right of way bollards or similar 
indications that the land owner considered the land to be private.  The public is 
entitled to use and to enjoy everything which is in law part of a footpath. The 
statute allowed gates over public highways, but only for the purpose of restricting 
animal movements, and it was not open to the authority to permit a gate for other 
reasons.

15.14 It is considered that the action of locking the hand gate in 2013 brought into 
question the right of the public to use the path, even though this was countered by 
path users removing the lock within a few days.  Four of the witnesses refer to this 
locking of the hand gate.  It would seem however that it is the actions of the 
owners of Spring Cottage in making the path appear to be private that have led to 
the present application.    

15.15 If we take the date of challenge as 2013, then the relevant period for the purpose 
of section 31(1) of the 1980 Highways Act is 1993 to 2013.  It is not essential for 
the path or way to have been used for the full period of 20 years by the same 
persons; use by different persons, each for periods of less than 20 years, will 
suffice if, taken together, they total a continuous period of 20 years or more (Davis 
v Whitby (1974)).  Nor does it matter that the use is not continuous in the sense 
that it may not have occurred everyday.  

15.16 It is clear from the submitted user evidence forms that there has been extensive 
public use of the claimed way by walkers in a manner that could be supportive of a 
claim to record the way as a public footpath.  The earliest reported use dated from 
1934, with other witnesses reporting use since the late 1930s and 1948.  Nineteen 
of the witnesses have used the path for the full twenty years (1993 to 2013), and 
of these eight have used the claimed route for over 40 years.  In total, there are 27 
witnesses who have used the claimed route on foot during the period 1993-2013.  
One witness (no.26 Belinda Filmer) claims to have ridden the claimed route on 
horseback since the 1960s, but it is not considered that this use in itself represents 
sufficient evidence to infer deemed dedication of a bridleway. 
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15.17 Section 31(2) of the Highways Act states that the 20 years use must be without 
interruption. An “interruption” has been defined as “an actual and physical stopping 
of the public’s enjoyment” (Merstham Manor Ltd v Coulsdon and Purley UDC 
(1937) 2KB 77) as opposed to an act that merely challenges the public’s right. It is 
not a mere absence in the continuity of use. Moreover, such interruption must be 
with the intention to prevent public use.  None of the witnesses note any such 
interruption to use of the claimed footpath.    

15.18 The presumption is that the way has been dedicated through long user by the 
public, unless the landowner can demonstrate sufficient evidence of a lack of 
intention to dedicate (through overt acts directed at the path users)

15.19 The judgment R (on the application of Godmanchester Town Council) v S of S for 
Environment, Food and Rural Affairs; R (on the application of Drain) v S of S for 
EFRA, 2007 affirms that it is not the case that any evidence of a lack of intention to 
dedicate is sufficient; there has to be an overt act or acts on the part of the 
landowner to show the public at large that he has no intention to dedicate.

15.20 Evidence of a lack of intention to dedicate might include the direct challenging of 
path users, the locking of gates (provided that this was with a view to preventing 
public use rather than for example, for stock control) or the erection of suitably 
worded signs.  No evidence has either been provided or discovered that (prior to 
2011) the landowners have taken any action that either brought into question the 
right of the public to use the paths or showed that they did not intend to dedicate 
the claimed paths to the public.

15.21 Under Section 32 of the Highways Act 1980, when determining whether a way 
has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or history 
of the locality or other relevant document which is tendered in evidence, and shall 
give such weight thereto as the court or tribunal considers justified in the 
circumstances, including the antiquity of the tendered document, the status of the 
person by whom and the purpose for which it was made or compiled, and the 
custody in which it has been kept and from which it is produced.  

15.22 The way is shown on the Inclosure Map of by two full lines and coloured sienna, 
in a manner consistent with other known highways.  The significance of inclosure 
awards to rights of way arises from their value as legal documents giving effect to 
the creation or extinguishment of public highways, depending on the powers given 
to the Inclosure Commissioners.  Awards and maps may also provide supporting 
evidence of other matters, such as the existence or status of public rights of way 
over land adjacent to but outside the awarded area. 

15.23 The way is further shown on Bryant’s Map of Gloucestershire (1824), the 
Ordnance Survey 1” to 1 mile map (surveyed 1811-16) and on the large scale 
Ordnance Survey plans  of the 1880s and 1902, by two full lines, and open at each 
end without any boundary features (for example gates) crossing it. 

15.24 Ordnance Survey Maps have carried a disclaimer since 1888 that any 
representation of a road, track or path is no evidence of the existence of a right 
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of way over it.  However, they do provide evidence of the physical existence and 
extent of a way, suggesting (but not proving) that the path has been in use for a 
longer period than that for which user evidence is available.  Although the way is 
shown on the 1811 survey for the 1” to 1 mile map, we cannot draw any 
conclusions as to status.   The path is depicted on the large-scale plans of the 
1880s, 1903 and 1922 as a through-route giving access to different properties, 
with no boundary features running across it or at either end.  The path also gave 
access to a village spring or well, which is marked “well” on the 1880s edition, a 
“pump” on the 1903 edition and a well on the 1922 and 1978 Ordnance Survey 
maps.  This is consistent with the statement made in the booklet Brockhampton 
1900-1950 that “there was a spring there (now with a three-bay garage built over 
it) where locals fetched their buckets of water daily- hence ‘Spring Cottage’…”   
This would have been a place of resort for villagers who were reliant on the well 
for their water supply.  

15.25 The first three editions of the OS large scale plans (1880s to 1922) show the 
north-south section as much narrower than it is at present.  The measured width 
from the map is in the region of 1.9 to 2.3 metres.  It is shown as noticeably 
wider on the earlier Inclosure Map, and by 1978 the southern end of the route 
had been widen, presumably to give vehicular access to the agricultural 
buildings marked on the OS map of that year.  It would seem likely that the width 
of the way between 1880 and the 1920s would have precluded the use of 
vehicles over the southern section.  

15.26 The 1910 Finance Act required all land to be valued.  The claimed route is shown 
on the final Valuation Plan as uncoloured and outside hereditament boundaries.  
This is important evidence as to highway status.  The information on the 
boundaries came from the owners and occupiers, and was checked by the valuers 
if there was any doubt.  Where a roadway was coloured out (as the whole of the 
claimed route was) a careful reading of the Act and Instructions to Valuers 
indicates that this was due to the owners’ expression that the roads were not theirs 
and that it was subject to the rights of the public.  Its depiction as outside of 
hereditament boundaries is consistent with the provision in s.35(1) not to charge 
duty on land held by a rating authority.  If it were a private road it would have been 
included within the hereditament boundaries and an adjustment made to the 
valuation.

15.27 The Planning Inspectorate’s Consistency Guidelines state that “the fact that a road 
is uncoloured on a Finance Act map raises a strong possibility or points strongly 
towards the conclusion that the road in question was viewed as a public highway, 
normally but not necessarily vehicular”.   The Planning Inspectorate Consistency 
Guidelines and the cases of Robinson Webster (Holdings) Ltd v Agombar (2001) and 
Fortune v Wiltshire Council Court of Appeal (2012) give clear guidance on the 
evidential value and interpretation of records associated with the 1910 Finance Act 
valuation. 

15.28 In Robinson v Agombar, Etherton, J stated “The 1910 Finance Act map and 
schedule are, in my judgement, most material evidence in relation to the status of the 
Blue Land at that time.  It would have been in the interest of the owner of the Blue 
Land to acknowledge that the Blue Lane was a public highway and so not taxable.  
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On the other hand, it would have been the concern of those acting for the 
Commissioners to establish that the Blue Land was private land and not subject to 
public rights.  The fact that the Blue Land was not shown as falling within the 
hereditament of any private individual, but is shown as part of the general road 
network, in a survey which would have been undertaken by local officers of the 
Commissioners, and following consultation with the owners of private hereditaments, 
is a most powerful indication that the Blue Land was at that time thought to be in 
public ownership and vested in and maintainable by the District Council, which was 
the highway authority”. 

15.29 In Fortune v Wiltshire County Council 2012, the Court of Appeal judges state [71]:  
“The consensus of opinion, therefore, is that the fact that a road is uncoloured on a 
Finance Act map raises a strong possibility or points strongly towards the conclusion 
that the road in question was viewed as a public highway”. 

15.30 The Land Registry entry similarly shows the whole of the claimed route as 
outside property boundaries.  This is further evidence of highway status.  There is 
no indication from the documentary evidence that it is a private road over which a 
number of different landholders had rights and presumably maintenance 
responsibilities.  

15.31 The evidence of use suggests that the way is a public footpath, and this is 
consistent with the physical evidence of width.  Although the way is used to 
provide vehicular access to properties at either end, it is not capable of being used 
as a vehicular thoroughfare as it narrows to 1.8 metres close to point C.  The 
evidence of the large scale Ordnance Survey mapping for 1884 and 1903 is that 
the whole of the north-south section (B to D) was of this width and that the path 
has subsequently been widened.  The Inclosure Map of 1818 however shows that 
way to be of a similar width to other known highways, so the way might have been 
subject to a reduction in width at some point in the mid 19th century.  In the 
absence of evidence indicating a particular status of highway, it is the opinion of 
the officers that an order be made for a public footpath from point A to D as 
claimed, which is consistent with the evidence of use and with its depiction on the 
1910 Finance Act map.     

16. APPENDICES 

A. Location Map, 1: 10,000 scale 
B. Map showing claimed route, 1: 1,250
C. Summary of public path evidence forms
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E. Inclosure Map 1818
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